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INTRODUCTION  TO  COURSE 

This  advanced  course  on  environmental  law  has  three  main  objectives: 

(1)  to  teach  you  about  the  practice  of  environmental  law.  distinct  from  its 
theoretical  intentions  and  black  letter  meaning; 

(2)  to  introduce  you  to  legal  strategy,  which  involves  considering  all  potentially 
applicable  laws  and  developing  a  theory  of  what  applies  and  when; 

(3)  to  introduce  you  to  advocacy,  which  involves  applying  law  strategically  to 
best  reflect  the  interests  of  your  client. 

The  course  therefore  assumes  basic  familiarity  with  black  letter  law  or  at  least  the 
ability  to  locate  and  analyse  such  law.  The  challenge  of  practising  environmental  law, 
and  we  see  no  area  of  law  more  challenging,  is  using  black  letter  law  to  influence 
decision  making  in  the  world. 

(1)  Environmental  law  in  practice.  The  sources  of  environmental  law  include  the 
full  range  of  legislative  and  executive  powers:  laws,  regulations,  approvals,  and  orders. 
There  are  also  numerous  instances  where  guidelines,  policies  and  conventions  — 
instruments  that  are  normally  not  legal-  have  legal  or  quasi-legal  status  in 
environmental  law: 

Guidelines.  Guidelines  are  normally  advisory  only;  however,  the  1989 
litigation  over  the  federal  Environmental  Assessment  and  Review  Process 
Guidelines  Order  determined  that  these  guidelines  were  better  described  as  an 
order  that  was  legally  binding  on  all  parties;  similarly,  in  Ontario,  the 
Guidelines  for  Use  at  Contaminated  Sites  in  Ontario  (Ministry  of  Environment 
and  Energy,  June  1996),  are  officially  simply  guidelines,  but  their  advice  is 
backed  up  by  MOEE  powers  to  issue  orders  requiring  compliance  with  the 
advice  of  the  guidelines. 

Policies.  A  government  policy  is  normally  simply  a  direction  to  its 
commenting  agencies  or  decision  makers  on  preferred  courses  of  action  in 
making  decisions,  with  discretion  to  consider  more  appropriate  alternatives  for 
specific  cases.  However,  under  the  Ontario  Planning  Act,  policies  have  a 
higher  status.  Since  1983,  decision  makers  have  been  legally  directed  to  “have 
regard  for”  certain  policies  which  have  provincial  approval.  The  Sewell 
Commission  resulted  in  reforms  that  required  decision  making  “consistent 
with”  such  policies.  More  recent  reforms  have  returned  the  Planning  Act  to 
the  “have  regard  to”  language,  but  the  Act  itself  now  explicitly  refers  to 
planning  being  “led  by  provincial  policy”.  Similarly,  the  Planning  Act 
provides  for  every  municipality  to  establish  an  official  plan  that  consists  of 
policies  to  govern  land  use  within  the  municipality.  These  policies  are  not 
independently  binding  on  all  third  parties,  in  that  persons  cannot  suggest  that  an 
official  plan  is  “law";  on  the  other  hand,  no  land  use  by-law  may  be  passed  that 
does  not  conform  to  the  official  plan.  Thus,  policies  may  have  different  legal 
weight.  Another  area  where  policies  have  assumed  great  importance  is 


environmental  assessment.  Several  decisions  of  the  Environmental  Assessment 
Board  and/or  Joint  Board  have  applied  MOE/MOEE  policies  to  the 
environmental  assessments  before  them  to  interpret  the  merits  of  policy  matters 
such  as  EA  planning  and  Pre-Submission  Consultation  (“PSC”):  see  Re  North 
Simcoe  Waste  Management  Association  5  C.E.L.R.  (N.S.)  98  (Joint  Board). 

Conventions.  International  law  develops  through  conventions.  Under 
domestic  Canadian  law.  such  conventions  are  not  binding  on'third  parties 
unless  Canada  takes  steps  to  ratify  the  convention  through  specific  legislation. 

A  recent  line  of  cases  in  Australia  has  expanded  the  role  of  conventions, 
concluding  that  international  conventions  may  be  used  to  make  decisions  under 
domestic  law.  even  where  the  domestic  law  was  not  directly  implementing  the 
convention:  Teoh  v.  Minister  for  Immigration.  Thus,  international  conventions 
ratified  by  Canada  on  environmental  matters  may  be  relevant  to  Canadian 
decision-making. 

(2)  Strategic  environmental  law.  One  of  the  fundamental  components  of  legal 
strategy  is  dealing  with  the  relationship  between  laws.  In  some  cases,  strategy 
involves  eliminating  consideration  of  laws  to  focus  on  one  law;  in  other  cases,  strategy 
involves  bringing  additional  laws  into  the  decision  making.  As  a  creature  of  statute, 
most  environmental  law  is  subject  to  constraints  presented  by  constitutional  and 
administrative  law.  Other  forms  of  legal  constraint  are  internal  to  environmental  law. 
Three  constraints  deserve  attention: 

(1)  legal  primacy.  An  environmental  statute  may  provide  guidance  on  how  it 
should  be  interpreted  in  relation  to  other  laws.  For  example,  section  179  of  the 
Ontario  Environmental  Protection  Act  states  that  its  provisions  and  regulations 
prevail  in  the  event  of  any  conflict  between  them  and  any  other  statute  or 
regulation  dealing  with  the  natural  environment.  Different  forms  of  this 
provision  appear  in  other  environmental  statutes  and  therefore  deserve 
examination  when  dealing  with  multiple  statutes. 

(2)  decision  making  primacy.  An  environmental  statute  may  prevail  over  other 
environmental  laws  because  of  the  nature  of  the  decision  maker.  For  example, 
Ontario  courts  have  ruled  that  a  municipal  by-law  may  not  prevail  in  the  event 
of  conflict  with  a  provincial  law  or  regulation:  see  Attorney  General  for 
Ontario  v.  Mississauga  (City).  According  to  the  court,  the  principles  of  for 
determining  the  outcome  of  this  kind  of  conflict  are  the  same  as  the  principles 
of  Canadian  federalism:  the  province  assumes  the  role  of  the  federal 
government  as  paramount  authority;  municipalities  assume  the  role  of 
provinces  as  subservient  to  the  higher  authority  in  the  event  of  conflict. 

(3)  temporal  primacy.  An  environmental  statute  may  prevail  over  another 
statute  by  requiring  that  decisions  occur  under  its  authority  before  decisions  are 
made  under  other  authority.  There  are  several  examples  of  this  kind  of 
primacy  in  environmental  law  and  each  merits  scrutiny: 

(I)  Environmental  Bill  of  Rights.  Though  newly  enacted,  the 
Environmental  Bill  of  Rights,  1993  (“EBR”),  has  broad  application  to 
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environmental  decision  making  in  Ontario  and  will  form  the  centrepiece 
of  this  course.  The  precise  relationship  of  the  EBR  to  other  statutory 
decisions  has  not  been  addressed  by  the  courts;  however,  having  regard 
to  other  regimes  which  impose  environmental  considerations  and 
procedures  onto  the  requirements  of  existing  decision  making  regimes, 
the  best  vision  of  the  EBR  is  to  regard  it  as  “superadded”  to  other 
environmental  decision  making.  This  means  that  one  starts  with  an 
existing  decision  making  framework  and  then  has  regard  to  all 
additional  requirements  imposed  by  the  EBR  onto  that  framework. 
These  additional  requirements  may  be  substantive,  since  the  EBR 
provides  for  Statements  of  Environmental  Values  that  are  meant  to  be 
considered  by  decision  makers;  and  these  requirements  may  be 
procedural  through,  for  example,  specific  EBR  requirements  for  public 
notice  and  comment. 

(II)  Environmental  assessment.  Although  their  specific  requirements 
differ,  both  federal  environmental  assessment  under  the  Canadian 
Environmental  Assessment  Act  and  provincial  environmental  assessment 
under  the  Ontario  Environmental  Assessment  Act  have  this  kind  of 
primacy. 

Where  applicable,  the  CEAA  requires  that  an  environmental 
assessment  be  carried  out  as  early  as  practicable  and  before 
irrevocable  decisions  are  made.  In  litigation  under  the 
predecessor  federal  EA  regime,  the  Environmental  Assessment 
and  Review  Process  Guidelines  Order  (EARPGO),  courts 
determined  that  a  federal  permit  could  not  be  issued  until  an 
environmental  assessment  had  been  carried  out.  Under  such 
litigation,  courts  also  concluded  that  EA  requirements  must  be 
“superadded”  to  existing  requirements  under  other  federal 
laws:  that  is  to  say,  all  EA  requirements  for  information, 
evaluation  and  mitigation  should  be  added  onto  existing 
regulatory  requirements  for  a  permit  or  other  federal  decision. 

Where  applicable,  the  EAA  prohibits  any  regulatory  body  from 
issuing  an  approval  before  the  Ontario  EA  is  accepted  and  the 
undertaking  approved.  Unlike  the  CEAA,  the  EAA  provides 
for  its  own  independent  approval.  Therefore,  it  should  not  be 
considered  as  “superadded”  to  other  regulatory  regimes; 
rather,  it  may  be  regarded  as  supplanting  other  regimes  since 
the  comprehensiveness  of  its  requirements  can  mean  that  once 
an  EA  is  completed,  the  requirements  of  other  environmental 
regimes  are  likely  met.  However,  the  proposed  changes  to  the 
EAA  through  Bill  76  may  alter  this  model  of  environmental 
assessment  by  narrowing  the  scope  of  future  environmental 
assessments. 

(III)  Planning  and  building.  The  Ontario  Building  Code  Act.  1992 
provides  that  a  building  permit  shall  be  refused  where  the  proposed 


building  or  structure  does  not  comply  with  applicable  law.  In  the  past. 
Ontario  courts  have  held  that  “applicable  law”  clearly  encompasses  a 
local  municipality's  zoning  by-law.  passed  under  the  authority  of  the 
Ontario  Planning  Act.  Thus,  compliance  with  zoning  may  be  regarded 
as  a  condition  precedent  to  obtaining  a  building  permit. 

(3)  Environmental  advocacy.  Advocacy  does  not  begin  when  you  enter  the  court 
house.  Lawyers  are  advocates  the  minute  they  put  pen  to  paper  to  express  an  opinion 
or  phone  a  ministry'  official  to  get  advice.  The  line  between  barristers  and  solicitors,  if 
it  has  any  value  in  the  Canadian  context,  is  not  representative  of  a  line  between 
advocates  and  “others”.  Major  projects  can  be  fatally  flawed  or  virtually  approved  by 
the  time  they  reach  an  environmental  hearing,  regardless  who  their  barrister  is.  Thus, 
the  approach  of  this  course  is  consider  advocacy  in  its  broadest  sense.  That  means 
knowing  the  practice  of  the  persons  granting  approvals,  considering  all  applicable  laws 
from  the  earliest  stages  of  the  case,  and,  from  these  early  stages,  preparing  a  public 
record  that  articulates  your  client’s  vision  of  the  case. 


